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The National Treasury Enpl oyees Union (NTEU) thanks the
Comm ttee for this opportunity to address the significant
adver se consequences that the Suprene Court’s recent decision
in Garcetti v. Ceballos, 126 S. . 1951, 2006 U S. LEXIS
4341, 74 U . S. L.W 4257 (May 30, 2006), has on federal
enpl oyees and the public at large. NTEU has a long tradition
of fighting to protect the free speech rights of governnent
enpl oyees, both in the courts and through the |egislative
process. NTEU has chanpi oned this cause both to protect the
rights of the enployees it represents to speak out and express
di ssent and to further the broader public interest in hearing
what enpl oyees have to say. Safeguarding the rights of
federal enployees to free speech is essential to the public's
interest in averting or uncovering fraud, waste and abuse, and
in pronoting the public safety as well as the national
security.

The Suprenme Court’s recent Garcetti decision has serious
inplications for public enpl oyees whose consci enti ous pursuit
of their duties lead themto nmake di scl osures of w ongdoi ng or
to express unpopul ar views, even when such views are expressed
internally, through the regular “chain of conmand.” |In fact,
the perverse result of the decision in Garcetti is to
encour age enpl oyees to go public with their concerns, in order
to secure the protection of the First Amendnent, rather than
to pursue their concerns internally, where the Court has held
that their speech is unprotected.

Further, as described below, the Court’s decision in
Garcetti makes nore urgent the need for reforns to the
Wi st | ebl ower Protection Act (WPA), to fill the | oopholes in
protection that the Garcetti decision has created. NTEU
t herefore, commends the Committee for its focus on this issue.

Earlier in this Congress, the House Governnent Reform
Commttee cleared two bills for floor action, H R 1317 and
H R 5112, that together would resolve the sone of the
critical deficiencies in current federal whistleblower
statutes. These bills have not yet been scheduled for floor
action.

Last week, however, the Senate did approve, as an
amendnent to the FY 2007 Defense Authorization bill, S 494,
t he Federal Enpl oyees Protection of Disclosures Act. |If
enacted, S. 494 woul d nmake substantial inprovenents to the
protection afforded federal enployees under the WPA and
rectify the nost of the damage done by the Garcetti deci sion.


http://www.pdfcomplete.com/1002/2001/upgrade.htm

&
¥
C

PDF
omplete

Click Here & Upgrade
Expanded Features
Unlimited Pages

The Uni on hopes that this hearing will serve as a
catal yst for the House to accept the Senate federal
whi st | ebl ower provision in the upcom ng House- Senat e
conference on the Defense Authorization bill.

The Garcetti deci sion

In Garcetti, the Suprene Court discussed at |ength the
vital role that federal, state, and | ocal enployees play in
the public debate on the nost inportant issues of the day. In
numer ous prior decisions as well, the Court has recognized the
inportant public interest in receiving the “well-infornmed
views” of governnent enployees. Slip op. 7. Indeed, it has
acknow edged that public enployees are often in the best
position to know what ails the agencies for which they work,
and their contributions can greatly informthe public debate.
Mor eover, the inportance of the nmessage to the public
understanding is often directly correlated to the degree to
whi ch the nessage relates to the enpl oyees’ duties. The nore
an enpl oyee knows about a particular topic--in many cases
because it is the enployee’ s job--the nore useful the
information will be to the public.

Despite this recognition of the public interest in
heari ng enpl oyees’ views, well informed by expertise devel oped
fromtheir professional backgrounds and on-the-job
experiences, the Court nevertheless held (in a 5-4 decision)

t hat speech by public enpl oyees nade pursuant to their
of ficial governnment duties is not entitled to protection under
the First Anendnent. The precise scope of this holding is, as

yet, unclear because the lower courts will have to address the
breadth of enployees’ duties in individual cases and the
ci rcunst ances under which speech will be deened “pursuant to”

t hose duti es.

At a mninmum however, it is clear at this point that
enpl oyees who uncover and reveal wong-doing or risks to the
public safety and national security in the course of
performng their jobs, or who argue internally in opposition

to the “party line,” will not be able to invoke constitutional
protections should they suffer retaliation. Instead, they
W ll be forced to place their trust exclusively in what the

Suprene Court majority called the “good judgnent” of their
gover nnent - enpl oyer, which the nmajority asserted woul d be
“receptive to constructive criticism” Slip op. at 13. In
the event that the enployer failed to be “receptive,” the
Court assuned that enployees could fall back on what it
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naively ternmed “the powerful network of |egislative
enact nent s--such as whistl e-bl ower protection |aws and | abor
codes.” 1d. As Justice Souter outlined in his dissent,
however, and as described bel ow, those protections are grossly
i nadequate, particularly in the federal sector.

The Suprenme Court’s faith in a governnent “receptive to
constructive criticisnmi is denonstrably m spl aced.

It is a sad fact of history that in the federa
government, as in its local and state counterparts, there have
been many occasions in which views that contradict the
establ i shed orthodoxy have been di scouraged or penalized. The
suppression of dissenting opinions is often not related to the
merits of the views expressed, but is instead driven by
notives that are inconsistent wwth the public interest, such
as politics, protection of bureaucratic turf, or even
corruption.

Speech in furtherance of enpl oyees’ duties--speech that
per haps has the nost potential of nmaking an inforned
contribution to the public interest--is also the speech that
is the nost vul nerable to suppression. Agencies, under the
gui se of supervisory review or high-level policy review, have
been known to tone down nessages of potential hazards, or to
censor thementirely. Career public servants have seen their
reports anmended or suppressed because they did not conformto
the general policy objectives or political inperatives of the
current political appointees heading their respective agencies
or other reviewing authorities within the Adm nistration.
Those who protest and persist in pressing their concl usions--
particularly those who feel conpelled to take the dispute to
Congress or the nedia--are prine targets for retaliation.

Dr. David G aham the scientist with the Food and Drug
Adm ni stration (FDA) who was directed to soften his
concl usi ons regardi ng dangerous side effects of the pain drug
Vi oxx, is only one of many exanples. As an associ ate science
director at the Ofice of Drug Safety at the FDA, Dr. G aham
prepared a study in which he concluded that Vioxx had
dangerous side effects. He clains that he was pressured by
superiors to soften his conclusions, and that he conplied only
as nmuch as he could to avoid conprom sing his “deeply held
convictions.” He was threatened and ostraci zed by the FDA, as
a consequence. The drug manufacturer ultimately w thdrew
Vi oxx fromthe market when an independent study confirned Dr.
Grahanmi s concl usi ons.
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Andrew Ell er, a biologist working on Florida panther-
related issues wwth the U S. Fish and Wldlife Service, was
term nated after accusing his agency of purposely relying on
flawed scientific information regarding the Florida panther’s
i kelihood of survival in the face of real estate devel opnment.
The agency did so, he maintained, in order to facilitate the
granting of construction permts to influential devel opers.
The agency has reinstated Eller, conceding that sone of his
conclusions were correct. It has been alleged that the agency
is under severe pressure fromits political superiors to
accommodat e canpai gn contri butors.

John Fitzgerald, an environnental analyst with the U S
Agency for International Devel opnent in 2002, was responsible
for nonitoring conpliance on certain overseas devel opnent
projects. He attenpted to report to Congress |egal violations
and environnental m smanagenent regardi ng questionabl e energy
projects in Africa, South America and Eastern Europe, but
Treasury officials renoved the information fromhis report
before it reached Congress. His position was subsequently
el i m nat ed.

Ri chard Foster, Medicare's chief actuary, was responsible
for providing cost estinmates to Congress regardi ng several
Medi care proposal s under debate. Foster estinated that the
actual cost of legislation would be 25% to 50% hi gher than the
admnistration's public estinmates but was prevented from
providing his finding to Congress by the former Adm nistrator
of the Centers for Medicare and Medicaid Services. An
i nvestigation by the HHS O fice of |Inspector General concl uded
that CVs failed to provide the proper information requested by
Congress and that the Adm nistrator had warned Foster that he
woul d be disciplined if he released his disfavored findings.

In short, as these few exanples illustrate, those who
woul d report m sconduct or voice opinions unpopular with
supervi sors or managers face very real disincentives to
persist. Perversely, the greater the magnitude of the problem
and the cost, nonetarily or politically, of correcting it, the
greater is the risk to the small voice who is urging caution
Not all enpl oyees have the courage of Coleen Row ey, the FB
enpl oyee who attenpted to draw attention within the FBI to its
institutional failure to respond to indicators about inpending
terrorist attacks. The enployee who identifies a serious
institutional |apse that nay have contributed to the nation's
vul nerability to a terrorist attack, |like the enpl oyee who
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sees a safety risk threatening an i nm nent space shuttle
flight or the opening of a new nuclear power plant, needs
extraordi nary courage to persist, once her views are heard and
brushed aside. The |oss of constitutional protection to this
di ssent only increases the disincentives. |If these enpl oyees
choose the safer course and remain silent, the cost to the
public could be enornous.

The Suprenme Court’s faith in “powerful” whistlebl ower
protections is also m spl aced.

Federal enployees will perhaps note the painful irony in
the Suprenme Court’s references to the “powerful network” of
whi st | ebl ower protections. Although sone individual states
may have strong whistleblower |aws, the federal Wi stlebl ower
Protection Act is notoriously inadequate. |ndeed, as
interpreted by the U S. Court of Appeals for the Federal
Circuit (which holds a nonopoly on deciding cases under the
WPA), the WPA | eaves open precisely the sane | oophol es that
now exi st under the First Amendnent, in |ight of the Garcetti
deci si on.

As an initial matter, the WPA, 5 U S. C. 2302(b)(8),
protects only disclosures related to certain types of
information: that evidencing a violation of law, rule or
regul ation, or gross m smanagenent, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety. The court of appeals for the Federal
Crcuit has held that “nmere” differences of opinion on
debat abl e policy decisions do not constitute protected
di scl osures under the Act. See Wite v. Dept. of Air Force,
391 F.3d 1377, 1382 (Fed. Cir. 2004).

Simlarly, the disclosures of woul d-be whistleblowers are
routinely ruled unprotected because a deci si on- maker
concludes, wth the benefit of hindsight, that the all eged
m smanagenent the enpl oyee revealed is not sufficiently
“gross”; that the conpl ai ned-of dangers were described with
insufficient specificity; that the identified problens were
attributable to a course of action that was “debatable” at the
time it was taken; that the waste of funds was not so
“significantly” out of proportion to the benefit to the
governnent as to constitute a “gross” waste of funds; or that
the violation of law was “trivial.”

Further, the Federal Circuit has erected an al nost
i nsurnmount abl e barrier for enployees to neet to denonstrate
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that their disclosures were supported by the requisite
“reasonabl e belief” that one of the narrow categories of
wrongdoi ng has occurred. It requires an enployee to
establish, based on information known to that enpl oyee or
readi |y ascertainable, that the governnent engaged in such
serious errors that its conclusion was not debatabl e anong
reasonabl e people. White v. Air Force, 391 F.3d 1377 (Fed.
Cr. 2004); Lachance v. Wite, 174 F.3d 1378, 1381 (Fed. Cr
1999), cert. denied, 528 U S. 1153 (2000).

In addition, as interpreted by the Federal Circuit, the
WPA contains the sanme gapi ng holes that the Suprene Court’s
decision in Garcetti has torn out of the First Amendnent.
Thus, disclosures by enpl oyees who are performng their
normal Iy assigned duties in reporting waste, fraud, abuse, or
public health and safety hazards are not protected under the
WPA, according to the Federal Circuit. See Huffman v. Ofice
of Pers. Mgnt., 263 F.3d 1341, 1351-54 (Fed. Cr. 2001);
WIllis v. Dept. of Agric., 141 F.3d 1139, 1144 (Fed. G
1998). Simlarly unprotected are disclosures nade to the
al | eged wrong-doer, including the enpl oyee’ s supervisors.
Horton v. Dept. of the Navy, 66 F.3d 279, 282 (Fed. Cr
1995), cert. denied, 516 U S. 1176 (1996).

In short, only a very narrow subset of disclosures has
the potential of protection under the WPA, as currently
interpreted. Disputes over policy generally are specifically
excl uded, as are disagreenents with the enpl oyee’ s supervisor
and di sclosures nmade in the course of the enployee’ s duties.
The WPA, as presently witten and interpreted, provides no
protection for enployees whose speech the Suprenme Court held
in Garcetti was not protected by the First Amendnent.

Suggest ed congressi onal responses

1. Strengthen the WPA: It is, first and forenost,
critical that the Congress anmend the WPA to reverse the
narrowi ng interpretations inposed upon it by the Federal
Circuit. NTEU therefore urges that the House join the Senate,
whi ch recently passed S.494, the Federal Enployee Protection
of Disclosure Act, which would, anong other things, close the
| oopholes in protection created by Garcetti.

Thus, S.494 would cover “a disclosure made in the

ordi nary course of an enployee’'s duties.” The proposed
| egi sl ati on woul d al so cover discussions of waste, fraud, and
abuse regardl ess of “prior disclosures.” S. 494 woul d,
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therefore, reverse the Federal Crcuit’s insistence that a
di sclosure is unprotected if it had previously been nmade in
sone other public forum It also appears that S. 494, with
its insistence on coverage of “any disclosure,” would cover
t he nost comon type of disclosures of wong-doing: those
made to a supervisor or co-worker on the job.

Finally, we note that S. 494 woul d cl ose several other
significant | oopholes in the WPA. For exanple, currently it
is a “prohibited personnel practice” to take a “personnel
action” against an enployee in retaliation for making a
covered whi stl ebl ower disclosure. See 5 U S.C
2302(a),(b)(8),(9). Not every formof retaliation by an
agency, however, constitutes a “personnel action” within the
meaning of 5 U S.C. 2302(a)(2)(A).

Currently, an agency decision to investigate an
i ndividual for retaliatory reasons is not a “personnel
action.” Agencies have been known to subject a whistl ebl ower
to intensive and repeated investigations, in the hope of
turning up sone background “dirt” to discredit the enployee
and, indirectly, undermne the credibility of the information
that the enployee is disclosing. Adoption of S. 494 woul d
correct this abuse, for it nmakes it a prohibited personnel
practice to conduct an investigation because of protected
activity.

Simlarly, S. 494 would provide at least limted appeal
rights to enpl oyees whose security clearances are revoked or
denied in retaliation for whistleblowing. It would also end
the Federal G rcuit’s nonopoly on the adjudication of cases
arising under the WPA. Finally, S. 494 would neke it a
prohi bited personnel practice for an agency to inplenent or
enforce a non-disclosure policy that is inconsistent with the
WPA and ot her | aws which protect enployee free speech rights,

i ncl udi ng enpl oyees’ statutory right to provide information to
a nenber of Congress.

2. Protect internal policy disagreenents: A key
category of expression that remains highly vul nerable, even
under S. 494, is disagreenent over policy decisions that m ght
not involve an allegation of an illegal act or specific wong-
doing, as required by the WPA. Garcetti has stripped such
i nternal debate of any constitutional protection, and the WPA
(as interpreted by the Federal Circuit) does not cover
di sagreenents over debatable policy decisions. Even S. 494
excl udes “conmuni cati ons concerning policy decisions that
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lawful |y exercise discretionary authority” unless the enpl oyee
reasonably believes that the disclosure evidences a violation
of law or other serious wong-doing. As a consequence, there
is no constitutional or statutory protection for enpl oyees who
woul d refuse to be yes-nmen on policy questions--unless those
enpl oyees take the dispute into the public arena.

The Suprene Court in Garcetti acknow edged that its
hol di ng neans that enpl oyees may be better protected if they
air their views publicly than if they work only internally,

t hrough official channels. Slip op. 11-12. Thus, an

enpl oyee’ s public expression--in a letter to the editor, press
interview, or public speech--will still have the First
Amendnent protection denied to expression nade only to
supervisors, in the course of the enployee’'s duties. As a
consequence, anyone advi sing an enpl oyee anxious to report a
maj or probl em uncovered on the job would have to counsel the
enpl oyee to consider bringing the debate directly into the
public forum in order to obtain First Anendnent protection
Garcetti thus, unfortunately, creates a perverse incentive,
counter-productive to basic tenets of good governnent
managenent, to air disagreenents in the public arena.

To address this anomaly, the Suprene Court itself
suggested the creation of internal fora for the expression of
di ssenting opinions. NTEU urges Congress to explore the
creation of such institutions through statute and governnent -
wi de regul ati on.

Sonme prelimnary steps have been taken by i ndividual
agenci es, such as the Nucl ear Regul atory Conm ssion and the
Food and Drug Adm nistration. Enployees at those agenci es,
represented by NTEU, care deeply about the issues on which
they work and | ook for neans to express their opinions and
their professional disagreenents, wthout fear of reprisal.
Their agenci es have agreed to give their enployees the right
to preserve in the record their professional disagreenents of
opinion. See 21 C.F.R 10.70 (FDA); NRC Directive 10.159 (The
NRC Differing Professional Opinions Progran). NTEU has
suppl enmented those protections with contractually negoti at ed
rights, in order to address enpl oyees’ feelings of
vul nerability when they express their professional opinions.
See NTEU-FDA Col | ective Bargaining Agreenment, Art. 5, Sec. 20;
NTEU- NRC Col | ective Bargai ning Agreenent, Art. 3.09.

NTEU suggests that this Conmttee investigate adoption of
simlar protections on a governnment-wi de basis, in addition to
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the creation of internal agency fora to hear dissenting
opi ni ons.

3. Curb agency tendencies toward unnecessary Ssecrecy:
Finally, NTEU urges this Commttee to investigate the very

di sturbing tendency of governnent agencies to adopt Draconi an
nondi scl osure policies designed to threaten and intim date
enpl oyees who woul d speak publicly, using information that is
neither classified nor sensitive, about inportant issues
within their agencies related to the public safety and wel | -
bei ng.

It is NTEU s belief that a governnmental culture of
secrecy and enforced orthodoxy is increasing. A significant
nunber of agencies, such as those within the Departnent of
Honel and Security, are adopting and enforcing broad and vague
nondi scl osure policies that effectively chill any enpl oyee
expression on matters of public concern, even though no
classified or other truly sensitive information is discl osed.

At the Bureau of Custons and Border Protection within
DHS, for exanple, enployees are barred from di scl osing
“official information” w thout proper authority. “Oficial
information” includes “any information that an enpl oyee
acquires by reason of CBP enploynent, that he or she knows, or
reasonably shoul d know, has not been nade avail able to the
general public.” The prohibition enconpasses information that
t he agency concedes is neither classified nor | aw enforcenent
sensitive.

The breat h-taking sweep of this secrecy provision
operates to keep out of the public domain the val uabl e
opi ni ons of CBP enpl oyees about virtually all aspects of the
their enploynment, including the adequacy of staffing | evels
and training, as well as flawed initiatives |like the agency’s
“One Face at the Border Program” |ndeed, because of the
vagueness of the CBP policy, enployees engage in self-
censorship, and fear speaking publicly on any topic renotely
related to their enploynent, to avoid the risk of disclosing
so-called “official information.”

Broad nondi scl osure policies that require prior
perm ssion before speaking to the nedia are of doubtful
constitutionality. See Harman v. City of New York, 140 F. 3d
111 (2d Cr. 1998); c.f., Waver v. U S. Information Agency,
87 F.3d 1429 (D.C. Gr. 1996). The rise of such policies is

10
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thus a devel opnent that requires serious attention by
Congress. In the nmeantinme, S. 494 takes sone val uabl e steps
in the right direction by requiring nondisclosure policies to
outline the statutory rights, obligations, and liabilities of
enpl oyees.

Agai n, NTEU thanks the Commttee for the opportunity to

submt these remarks and ask that they be entered into the
of ficial hearing record.

11
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